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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43387 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2014-15558 
v.     ) 
     ) 
GARY NICHOLAS BALL,  ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________)  
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Gary Nicholas Ball pled guilty to trafficking in heroin, and the district court 
sentenced him to the mandatory minimum term of ten years fixed, followed by ten years 
indeterminate. Mr. Ball now appeals to this Court, contending the district court abused 
its discretion by imposing an excessive indeterminate term. 
    
Statement of Facts and Course of Proceedings 
 After a confidential informant purchased heroin from Mr. Ball, law enforcement 
arrested Mr. Ball for delivery of heroin. (Presentence Investigation Report (“PSI”),1 pp.2–
                                            
1 Citations to the PSI refer to the 243-page electronic file titled “Ball 43387 psi.” 
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3.) A search of Mr. Ball’s clothing and his motel room revealed a quantity of heroin and 
a firearm. (PSI, p.3.)  
The State filed an Indictment charging Mr. Ball with trafficking in heroin, Idaho 
Code § 37-2732B(a)(6)(B); two counts of delivery of a controlled substance, Idaho Code 
§ 37-2732(a); and unlawful possession of a firearm, Idaho Code § 18-3316. (R., pp.19–
20.) Relevant here, a conviction for trafficking in heroin under Idaho Code § 37-
2732B(a)(6)(B) carries a ten-year mandatory minimum sentence. I.C. § 37-
2732B(a)(6)(B). The State also filed an Information Part II alleging a sentencing 
enhancement of twice the mandatory minimum due to a second trafficking offense, 
Idaho Code § 37-2732B(7). (R., pp.33–34.) Pursuant to a plea agreement with the 
State, Mr. Ball pled guilty to trafficking in heroin. (R., pp.46, 47–53; Tr. p.5, L.12–p.6, 
L.15, p.9, Ls.18–24.) The State agreed to dismiss the other charges and the sentencing 
enhancement. (R., p.46; Tr. p.5, L.12–p.6, L.15.) The district court accepted Mr. Ball’s 
guilty plea. (R., p.46; Tr. p.18, Ls.2–9.) 
Following a sentencing hearing, the district court sentenced Mr. Ball to the 
mandatory minimum term of ten years fixed, plus ten years indeterminate, for a total 
unified sentence of twenty years. (Tr. p.33, Ls.14–21.) The district court entered a 
Judgment of Conviction and Commitment. (R., pp.58–61.) Mr. Ball filed a timely notice 
of appeal from the judgment. (R., pp.63–64.)  
Mr. Ball subsequently filed a motion for reconsideration of his sentence under 
Idaho Criminal Rule 35, which the district court denied without a hearing.2 
                                            




Did the district court abuse its discretion when it imposed a unified sentence of twenty 





The District Court Abused Its Discretion When It Imposed A Unified Sentence Of 
Twenty Years, With Ten Years Fixed, Upon Mr. Ball, Following His Guilty Plea To 
Trafficking In Heroin 
 
“It is well-established that ‘[w]here a sentence is within statutory limits, an 
appellant has the burden of showing a clear abuse of discretion on the part of the court 
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. 
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, the indeterminate 
portion of Mr. Ball’s sentence does not exceed the statutory maximum. I.C. § 37-
2732B(a)(6)(D). Accordingly, to show that the sentence imposed was unreasonable, 
Mr. Ball “must show that the sentence, in light of the governing criteria, is excessive 
under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).  
“‘Reasonableness’ of a sentence implies that a term of confinement should be 
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho 
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)). 
In examining the reasonableness of a sentence, the Court conducts an 
independent review of the entire record available to the trial court at 
sentencing, focusing on the objectives of criminal punishment: (1) 
protection of society; (2) deterrence of the individual and the public; (3) 
possibility of rehabilitation; and (4) punishment or retribution for 
wrongdoing. 
 
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to 
accomplish the primary objective of protecting society and to achieve any or all of the 
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related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho 
122, 132 (2011). 
In this case, Mr. Ball asserts that the district court abused its discretion by 
imposing an excessive indeterminate sentence under any reasonable view of the facts. 
Specifically, he contends that the district court should have sentenced him to a lesser 
indeterminate term in light of the mitigating factors, including his substance abuse 
issues and acceptance of responsibility.  
Mr. Ball’s substance abuse issues and its impact on his criminal behavior are 
strong factors in favor of mitigation. A sentencing court should give “proper 
consideration of the defendant’s alcoholic problem, the part it played in causing 
defendant to commit the crime and the suggested alternatives for treating the problem.” 
State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance abuse on the 
defendant’s criminal conduct is “a proper consideration in mitigation of punishment upon 
sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981).  
Here, thirty-six-year-old Mr. Ball began abusing alcohol and methamphetamine 
as a teenager. (PSI, pp.8–9, 85–86, 89.) In 1998, at the age of twenty, Mr. Ball was 
convicted of trafficking in methamphetamine and sentenced to six years, with three 
years fixed. (PSI, pp.3, 5, 77–78.) He was released from prison in 2001. (PSI, p.5.) After 
his release, Mr. Ball attended Boise State University and earned a bachelor’s degree in 
psychology. (PSI, p.7.) He also worked for ten years as a personal trainer. (PSI, p.8.) 
But, about three or four years ago, Mr. Ball resorted back to substance abuse after he 
became unemployed and his relationship with his girlfriend ended. (PSI, pp.9, 13; Tr. 
p.27, Ls.17–18.) He began snorting OxyContin, and eventually he was injecting 
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OxyContin and heroin every day. (PSI, pp.8–9.) Mr. Ball then started selling heroin to 
support his personal use about two months before his arrest. (PSI, p.9, Tr. p.27, Ls.18–
21.) He described his actions as being a “slave” to his heroin addiction. (PSI, p.10.) The 
GAIN-I Recommendation and Referral Summary (“GRRS”) found that Mr. Ball reported 
symptoms of opioid and amphetamine dependence and alcohol abuse, recommending 
Level II.1 Intensive Outpatient Treatment. (PSI, pp.18, 24.) These facts indicate that 
Mr. Ball’s criminal conduct is directly attributable to his issues with substance abuse. 
Mr. Ball has the tools to lead a productive life, but his life-long struggles with drug 
addiction instead led him to criminal behavior. (Tr. p.27, L.22–p.28, L.3, p.28, Ls.9–11.)  
Now clean and sober again, Mr. Ball is committed to becoming a productive 
member of society. He recognized that “a lot of good things came out of this,” such as 
his renewed focus on his spirituality and “not being on drugs anymore.” (PSI, pp.8, 9.) 
He is dedicated to remaining free from using drugs and alcohol, stating, “I don’t want 
anything to do with it.” (PSI, p.8.) Mr. Ball also expressed remorse for the crime and 
accepted responsibility. (PSI, p.13.) He stated at sentencing, “I’d just like to say that I do 
accept full responsibility for what I did.” (Tr. p.29, Ls.17–18.) Based on this information, 
the district court abused its discretion at sentencing by failing to give adequate 
consideration to Mr. Ball’s substance abuse issues, its impact on his criminal conduct, 
and his acceptance of responsibility.  
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CONCLUSION 
Mr. Ball respectfully requests that this Court reduce the indeterminate portion of 
his sentence as it deems appropriate. Alternatively, he requests that his sentence be 
vacated and his case be remanded to the district court for a new sentencing hearing.   
 DATED this 5th day of November, 2015. 
 
      __________/s/_______________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
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